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AT /ORDER

PER SHRI S. JAYARAMAN, ACCOUNTANT MEMBER:

The assessee filed this appeal against the order of the Commissioner
of Income Tax (Appeals), Puducherry, in ITA No.11/CIT(A)-PDY/2016-17

dated 28.06.2018 for the AY 2009-10.

2. M/s.Mandovi Distilleries & Breweries Pvt. Ltd., the assessee, is
engaged in manufacturing and sale of IMFL and generation of wind power.
The assessee’s assessment for the AY 2009-10 was scrutinized and the
assessment was completed u/s.143(3) on 27.12.2009. Subsequently, the

AO noticed that the assessee paid Rs.20,23,972/- on behalf of its principal,
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M/s.United Spirits Ltd., and had debited it as bad debts advance. Since this
debt is related to the assessee’s principal and the assessee is still doing
major business with its principal, the AO considered that the advance
payment was not directly related to the assessee’s business. Therefore, the
AO issued notice u/s.148 on 05.12.2014 and completed the re-assessment
by making a disallowance of bad debts written off. Aggrieved, the assessee
filed an appeal before the CIT(A) and the Ld.CIT(A) dismissed the appeal.

Aggrieved against that order, the assessee filed this appeal.

3. The case was heard through videoconferencing. The Ld.AR submitted
that it is clear from the re-assessment order dated 31.03.2016 that the
notice u/s.148 dated 05.12.2014 was issued to the assessee for re-opening
the assessment of AY 2009-10, which was concluded u/s.143 dated
27.12.2019. Thus, the Ld.AR submitted that the AO issued notice u/s.148
for the AY 2009-10 on 05.12.2014, which is beyond four years from the end
of the assessment year 2009-10. Inviting our attention to Para No.2 of the
re-assessment Order passed u/s.143(3) r.w.s.147 dated 31.03.2016, the
Ld.AR submitted that the AO re-opened the assessment based on the P&L
A/c submitted before the AO at the time of original assessment. The AO
examined on the same information and details submitted by the assessee
during the original assessment proceedings and on due satisfaction
completed the original assessment. Since, there is no fresh
information/material in possession of the AO which could lead him to take

a different conclusion, the Ld.AR submitted that the re-assessment is invalid
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as it is initiated merely on a change of opinion. The Ld.AR submitted that
though the jurisdictional issue was challenged before the Ld.CIT(A), the
Ld.CIT(A) failed to note the fact correctly and wrongly held that the re-
assessment was initiated within four years from the end of the Assessment
Order. Therefore, the Ld.CIT(A) erred in dismissing the appeal and relied
on the decision of the Hon’ble Supreme Court in the case of CIT v. Kelvinator
of India reported in [2010] 320 ITR 561 (SC). Per contra, the Ld.DR

supported the orders of the lower authorities.

4, We heard the rival submissions and gone through the relevant
materials. The re-assessment made is related to the AY 2009-10. The AO
completed the original assessment u/s.143(3) for this Assessment Year on
27.12.2011. For making the re-assessment, the AO issued a notice u/s.148
dated 05.12.2014, which is clearly beyond four years from the end of the
AY 2009-10. Therefore, in this case, as per the first proviso of Sec.147, no
action shall be taken u/s.147, unless any income chargeable to tax has
escaped assessment for such assessment year by reason of failure on the
part of the assessee to disclose fully and truly all material facts necessary
for that assessment year. It is clear from the Para No.2 of the re-assessment
order dated 31.03.2016 that the AO re-opened the assessment u/s.147
based on the P&L A/c filed by the assessee before the AO during the original
assessment only. Therefore, the assessee has disclosed the material facts
etc., before the AO at the time of original assessment itself and on due

satisfaction, the AO has completed the original assessment u/s.143(3).
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Since, the AO has not recorded his satisfaction to the effect that there was

any failure on the part of the assessee to disclose fully and truly all material

facts, a condition which is sine qua none for reopening an assessment made

u/s.143(3) after four years from the end of the relevant assessment year,

it is clear that the re-assessment is initiated by a change of opinion, which

is invalid in law, as canvassed by the assessee, supra, and hence, the re-

assessment order passed u/s.143(3) r.w.s.147 dated 31.03.2016 is

quashed.

5. In the result, the appeal filed by the assessee is allowed.

Order pronounced on the 22" day of December, 2020, in Chennai.
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